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SALINAS LETTUCE FARMERS COOPERATIVE v. SALT CITY PRODUCE CO., INC. 


Filed Petition of Plaintifi on appeal and notice of appeal pursuant toT 7, U.S.C. 
499a, et seq. and Sec. 499 (c) 
Filed Bond on Appeal 


Filed Certified copies of complaint, answer, Decision and Order, Extension of Time 
Stay Order, Petition for Reconsideration, and Order on Reconsideration 


Filed Plaintiff's Note of Issue - March 1974 - Albany - Court 


Off Dismissa: Calendar 

Tiled Notice of Motion returnable June 17, 1974 at Albany, Motion for summary 
judgment affidavit in support of motion for summary judgment 

Filed Plaintiff's Memorandum of Law 

Motion for summary judgment-adjourned to June 24, 1974 at Utica 

Motion for summary judgment, Judge to dispose o: this 

Filed Order (12/26/74) denying motion for summary judgment, and directing 
judgment enter in favor of defendants, affirming decision and order to 

Sec. of Agriculture and decision of Sec. of Agriculture is affirmed 

Filed Judgment - HON. E. PORT, USDJ 

Mailed cards re judginent to Slavin & Hersch, Att. Gilbert M. Hersch, and 
Thomas F. Pasqua 


Filed Notice of Appeal 
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UNITED STATES OF AMERICA 
REFORF THE SECRETARY OF AGRICULTURE 


COMPLAINANT ABOV (ED RESPECTIVELY ALLEGCS Hye 
a} : y 
1. That complai t is a corporation, whose post office addréss is 
Salinas, California 


2. That complainant is informed and believes that respondent is a corporation 
wiose pest office address is P.O. Box 1095, S,/racuse, New York. 


That respondent, at the time of the transaction Involved herein, wae licensed, 
was subject! to license, under the Perishable Agricul tural Commodities Act of 
mw a dealer, commission merchant. 
4. That on or about the 6th day of May, 1970, in the course of interstate commerce, 
comnlainant by ora! contract, sold to the respondent, 1200 cartons two (2) 
ceborq lettuce, being a perishable agricultural commodity at the agreed price 


1¢ 

$3.50 F.0.B. plus .25¢ vacuum cooling oer carton, shipping puint, U.S. #1, protecting 
snippers market decline, if any, through May 8th, 1970. The F.0.3. orice was 
adjusted to $2.25 F.0.B. plus .25¢ vacuum cooling, in line with the contract terms. 
Shipment to be made May 6, 1970 from Salinas, California, routed SP UP RI PCN to 


Syracuse, New York. EXHIBIT NO. |. 


5. That said commodity was inspected at point of shipment on or about the 6th day 
of May, 1970, the report of which Inspection is set forth in USDA Inspection Certificate 
#N 147364 attached hereto as EXHIBIT NO. 2. 


that sald contract was neqotlated by Richard Pusatere, agent of J. f. MacNul ty 
Syracuse, New York, a broker who acted in negotiating such sale as aaent for 


camplainant and respondent. EXHIBIT NO. 3. 


comolainant shipped on May 6, 1970 from Salinas, California, in interstate 
spend at Syracuse, ‘lew York, the kind, quality, grade and size of 
said contract of sale and in the manner aareed upon in car 


That upon arrival of said tcebera lettuco at destination, respondent accented 
commodity in compliance with sald contract of sale but has since failed, neglected 
refused * ie aininani the aqreed ourchrse price thereof, in the amount of 
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79% SALINAS, CALIFORNIA 93901 


Hinmen is ordered on May %, 1970 = considering normal runnina time 
irrive the seventh morning, “tay 13, 1979 to be exacr. SFE 4578S was 
ind inspected at 2:49 a.m. Friday, May 15, 1970, That destination 

made May 15, 1970 at Syracuse found the shinmen* to meet the 

the rtract. EXHIBIT NO. 5. 

follow-up inspection #A 63893 was made at Syracuse, New York at 10:99 a.m. 

xy 18, 1970. In an effort to determine the nature of tte product disorder 

this inspection, samples of the product were sent to the USNA olant 

st for examination, which disorder was determined to be brown stain, 3 
ssociated with relatively hich carbon dioxide levels in transit. USDA 
research Report No. 863. attached hereto as EXHIBIT NO. 6 & 6A. 


» - 
hipning point inspection #A 143364, EXHIBIT NO. 7 shows the oroduct to 
4: 87% firm; 10% fairly firm. 

. . 7 eo 
jestination inspection #A 63858 shows the product solidity to be 81° hard 
17% fairiy fien CXHIRIT NO. 5, 

! linglion impeetion #A 62849, EXHIBIT NO. 7 mado of mole car in Bronx, 
! . 4 NAT . = ° 4 #3] | 4¢irm 
st olidity +o be 88% hard or firm; i2% fairly rm. 
fee ‘ , : ‘ FoRy 
all US inspections, shiopina point and destination, show this lettuce 
hia 3ree of fairly firmness, an indication of ootimum maturtiv, a 
o * P ° ~ Ati+ij - 
mmended by the USUA for the maintenance of quality and condition. 
ea : : ° : iT ry ¢ 
y of California Research Bulletin - EXHIBIT NO. &. 

ee ee ee 
} ny re atuur oling chart attached hereto as EXHIBIT NO. 9 
o the proper shinping noint cooling procecures. 
thigh yrbew lim«tde levels in tr ynait wer reanonsible for the candi ti 
leet reap “oat Pt) @S768R. TSAI IR, 6 = GA = lh 

. . . a + , + 
in an £.0.8. purchase, the intransit risk are the responsibility of tI 
tha comolainant made a aood de!tivery accordina to the terms of the contract 
| A insnectic F 58 and the invoice amount of $3,000.09 is due and 
Yhyey thea ne} error ‘ft forth herein mfituie a vialation ob 
nf th richable Aqrientbural Sti bie tof pen, 


wy slinas -1, Lettuce armard %,, 
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FAGE THREE . 


10, espondent has paid complainant only $2,250.00 leaving a balance due 
ef $650.00. 


11. Complainant's exhibits, numbered | to 9 inclusive, are oriainal 
conies of original papers relating to the matters involved terein and 


attached hereto as part of this comolaint. 


omplainant prays that a copy of this complaint 
ed respondent and that he be required to answer 
ing within such tiwe as the Secratary may data 
made, either with or without formal hearina, as prov 
requlations, and by appropriate order, the complainani 
of damages as it may be entitled to receive accordina 
a that +he Secretary also make such other and further orcers 
disciolinary action contemplated by Section 8 of the Act as r 
proper In the premises. 


Dated Tuesday, this 3rd day of November, 1970. 


Salinas Lettuce 
Como lai nant 


mYledihend 


eland fF. Rianda 
ober Vice-Pr 
General ‘anager 
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aged: UNITED STATES DEPARTMENT OF AGRICULTURE 
@TATE OF CALIFORNIA DEPARTMENT OF AGRICULTURE 


¢ 
INSPECTION CERTIFICATE 


This certificate is issued in compliance with the regulations of the Secretary wd of the United States and of California. WARNING: Any perros who knowingly 
Agriculture governing the tmsmction of various products pursuant tu the Agrit shall falsely make, tesuc, alter, forge, or counterfem this cert Z-2t¢, or partiapate 
tural Marketing Act of 1946, as emended (7 U.S.C. 1621 et aeq.), and te Statutes in any such actions, te eubject to a fine of not more than $1,005 of wmprisunment 
of the State of s sanbsai and t admincibhe as prima facie evidence tm ali courts for not more than one year, or both. 


INSPECTION POINT tree OF CONVEYANCE _ CONVEVANCE NUMBER See 
ee” SLO Regn >: he ee a aS TT ee 


INSPECTION ‘BEGUN (noun. DATE) INSPECTION C! com O/i wou. Date, 


NAME OF Ar Ful CANT * ‘ADORESS or Ass 


pearance ye + a Lh 


ADDRESS OF SHIPPER 


LO¢ 30 Are : a tamer " Zi 30 ya D Cay. eS 
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| Ee AN Oe OTE oman ht IGE. SORES g A ae ta Se 

be ‘ speetion of samples bel rued “yom to Se reprssentutive of the lot ef 
rribed anc that the quality and/or ‘condition, at the time ond date shown above, pertaining 
14 ehoun by bcvi samples, were as stated hercin. 


; Be i hes Se «INSPECTOR — 
he 
PLEASE REFER TO THIS CERTIFICATE BY NUMBER 


Albony Office 
e ~manDs REGIONAL MARKET 
Phone 434-3144 


Hartford Branch 
CONN, REGIONAL MARKET 
Phone 522-1079 


J.T. 


Fruit & Veaqcetable Broker 


9 


She iy ge va 
PAC MULTY, flC. Ss, 
Syracuse Branch 


Syracuse Regions! Market 
Phone 474.1294 


> 


Buffalo Branch 
176 Niagara Food Terminal 


Phone &72-0300 


STANDARD MEMORANDUM OF SALE 


No. 


5/6/70 


Date Ordered 


When the terms of tele have been agreed upon the broker 


the must and retaining the third copy for hi 
Sale, showing that contract was made contrary fo « 


dum o 
are fully and correctly steted 


Date Confirmed 


s own file, Uniess the 
uthority given the Broker, he shall be conclusiv 


SYRACUSE, H.Y. 


City 

Sold to 
(Buyer) 

oe DUYER 

Snip to 

Advise 


Railroad Delivery Preferred 


Sold for account of 
Seller 


Shipment from 


CALITORIIA 


SALT OTTY FPRODOCE CO. 


SAME 
PCN 


TonayYy 


Time of shipment 
Rolling Car 


LA 


Car No. and Initial 


How Shipped or to be Shipped 


(iced, Vent 


Style of Equipment—Refrigerator (27 Se 


Sale made (F.O.B. or Delivered) 
Terms, How Payable 


Special Agreement, if ary 


an 
QUANTITY 


mE CARLO.AD 


CLILTIG PRICS Co 5365 


120/2hs 


FREE 


(if car ls sold while rollin 


iat 


Uniess otherwise stated herein, It Is understood 
tha? this cole Is made in coniemplation of and 


¢ subject to trode terms ond definitions of the 
5/6/70 Perishable Agricultural Commodities Act. 


shall fill out this Standard Memorandum of Sele in triplica'. sending one copy to the seller, one to 
seller or the buyer mates immediate objection upon rec: pt of his copy of this Standerd Memoran 
ely presturrsd to agree that the terms of sale as set forth herein 


sft0 ; 


__ SYRACUSE, “Ye 


(? ©. Address? 


SYRACUSE, N.Y. Destination 


Date 


SP UP RI PCN 


Positive Routing 


SALINAS LSTIUCS FAVES COOP. SALINAS, CALIF, 


(P. O. Address) 


(snipping Station or District) 


» date of shipment and appror mate location when posible, also routing.) 


USUAL WAL 


Hated, Standard Vent 


ation, Shippers Protective Service, or Carriers Protective Service.) 


Bor Car Ventilated Car Stock Car 


(Style of cauipment to be designated by check or cross ) 


Brome: 


NOI 


— Te 
COMMODITY AND SPECIFICATIONS PRICE 


ae 


HEH Oe TIT PRAM UTC GALTTONNTA ICSumRG LUTUCE AT 


ds nob AN 


thipper will protests 
9 wodcht to bo hy to GL pours botore cooling. 


chippor o&c.1¢ 


.0.De Sisi?l.9 POLIT. 


Ccelina, 4£ erev, in his rarkot threvh fridsy 5/8 


J. F. Phac Multy, Inc. 


4“. Ap? mci 
[6] Signed’? # hee 5 aed OL <7 LF MP 


Broter 
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cory IN>eECTION CERTIFICATE A- 63858 


' 
if This certifeeate it teed ce comphance with the te, tetions of the Secrotiey of Aqricuiture geveranry ihe imipecton of vereus products putwwort te . : 
|| the Agricultural Morkelog Act ot bere os amended (7 UST 167) of seq ood wo ateuthle at peme fnee evderre & oll courts of the Unrvted Stetes H { 
| WARNING Ary psisen whe brewinnly shell Melealy mabe lvwe, eter farge. of covrtortedt thie sertfeate, oF perrapete im any ef woth ertens, @ teh 
| yart te @ fewe of nwt more then $1,000 of imprisonment fer wet mere then ene year, or beth, my, | ! 
‘ball 7 
Market. */ESCUSo es Nete Date pay 13, 1970 Hour 8:40 Aoi ol 
| Deere (Oana om ate aD oe ee ocased 2000 a oes med 
| To ____ Sate City Produce Co. Address Rezlonal_iaract, Syracuse, ‘ets 13233 | 
(Applreont) ' 
| | Shipper . SrSineggs hettuce. Farxaeg ..* sperotlya Address See. Dor 35%, Sajiness Calliccnia Goad 
: - . ‘ | 
| heceiver Salt City. ?7s02"¢0. See. . .._.____- Address RoOgionah Macksta SYEACHES a teXe bIRGd! 
! i » thot ba etcardonce with instr vetions Issued by the Setretors of Agri ieviture @xrtvont te mm therite tecterred oped hem aly ow | wipectet 
} of the tme on. en tle dote ttetet chove, samples ef the {cilowiry let of products, end thal the quolity and/or rand an a shows hy sard semeles, at ond 
} time ord 04 1h nule were oF Bhated below: { 
| car No. |,] gchanical Where Teas Track, solos) 
t | Truck License (_) PER ASIC Kind. colrigarater—___Inspocted }'46 AGC a_ Sylacareg tle¥e || 
{ ' 
+ Condinan 


Lt oh eepennot cafrlveration moter ruanlun. An adjustable tend ee in position 
aypotcaivetwly 2 Luet Crow case "gide of coote 


| 
; | 
fnopectedh : TTvce Tesbors tvae in cardboard cartons brondadi MAT I wasiids | 
2 > ee eaTt0e *e ne A p) ated vi CALINAS LuoTibGe Garenremadd COSA Ti Ves | 
ARS: . fae Qs CALUY 
Cendilien £9 “tear 9c une e 42. iQ Corveerss 
of loos Tru load. Jotween vivicars 2 to & rome, 7 und 3 layors, lenctivice and | 
t orosawlsy lecdlnce | 
} Condition as 
| of peck: Tisht in layerse | 
Tempe olive 
| | of product) At doorways Tey IG Zee batroa 39°. | 
! 
} Siaes . | 
| | Faicly uollora, | 
' Qvalitrs 
| 23 Clues senorally fately wall triswed, heed leqves goad Zrovn color. Avore | | 
| * asa OLA Nard of LICK, LZi Latloly chide Creuse celerta evorage 4A bacieeial cw 5! 
oo lc, rouainder poorly trlu.ade " 
Cendition . 
| heava or portion of heucse not affactec by concitioa Selects wre fresn and 
8 CYL Ee | 
edt phd A Se | ho Coote 
| }s 
| | 
g Das YS Avereze 1S Gacdge “iy beosn Sbecoloratsoa cf aldrive. 1] 
| Avuroga bd cacaye 
\ | 
» Grede 
ee 
} | Rerreran ' 
q | | This pl ie ag ead coctificete ls restricted te the upper 3 layer certcno | 
whe I GhViia She 
Ca aaa i 1! 
\ | rad on ¥s erg 
1) Pap a atl, h EXHISIT NO, 5 li 
i i] ov, i % ~4 ‘1 ———— on ' 
| Kivi ea Be } — HH Pad te | 
|| f o ‘\.. ae 4 hada oF. Speman Ee, ——— Rohe iperwae || 
\S** Sa oF 7 oy Expenses -__-—- -————— 4 guregvi ing_Ine “ator | | 
1 | if nts, a Sd Lous SCL Latd » 
P| | | Que Tw Total ___ 479 -——— Address. Sp Ssterg pots em AhS23—— |} 
1 | Ree PLEASE REFER ns WIS CERTIFICATE BY NUMBER AND MARKET | 
L = ne Sc akeieka FEAR SASSI SSS 
i paz ates POA, Rvs at i ee PRINTING OFFICE. [eee — 37-409 ° 
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UNITES STATES DEPARTMENT OF AGRICULTURE 
: . 
AGRICULTURAL KLSEARSCN SERVICE 
MAHAL T Ci ALITY beetel Arte O. VISION 


LASTLRN MAHAL T PATHOLOGY INVESTIGATIONS 
BELLE MLAD, NCW JERSEY Onoved 


May 21, 1970 


Mr. Kalph A, Knaust 
‘. YY. State Departnicnt of 
Agriculture & workels 
2100 Park Street 

Syracuse, New York 15 


nS 
oO 
Ov 


Dear Mr. Knaust: 

The brown discoloration on the head leaves of the California 
e sent us 15 duc to a disorcer we call 
crown .icing While the cuusSe has not teon positively 
established, California researchers nave found tie disorder 
to be associated with relatively high carson cioxice levels 


in transit, 


ch ae s 
fa, / Lf Uy ‘- e 
{ijl Yoer=s 


“M. ye /Ceponis 


Research PyJant Pathologist 
a, OF {/ 
VY J 


EXHIBIT 46 
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MARKETING 


are usually 14 to 14 inch in diameter but. sometimes 
larger, particularly when they coalesee. The af- 
fected areas are generally on the outer surface of 
the head leaves, on or neawr the midrib, and usually 
extend toward the basal hal? of the leaf. When the 
disorder is severe, the inner leaf surface is often 
affected, alvo. The affected areas range from pale 
straw to brown, and margins are sometimes dark 
vnd mottled. We have named the disorder “brown 
stain.” 

Although the percentage of heads with brown 
stain was higher inthe l2 MA than in the 12 NA 
vehicles, the ditlerence was not. statistically sig- 
nificant (table 4). The diserder does not appear 


ty be related to low QO. or high CO levels during 
transit, but is related to increased CO, levels (table 
6). The daca in table G were arranged to readily 
illustrate tix relationship, Lettuce in vehicles that 
nad 1.9 pcvceut or less CO, at rrrival was tree of 
this discrcer, but lettuce in vebicles with 2.t per- 
cent or more CO. was not. The CO, measured at 
destination probably does ret. represent the high- 
est CO. concentration that occuried in transit. 
Barger and others® conducted transcontinental 
shipping tests with asparagus loaded in a 50-foot 
conventional railcar, mechanically refrigerated, 
and found tliat CO. levels increased from 2.6 per- 
cent in California to a maximum of 5.8 percent. in 
Wyoming, thou decreased to 2.0 percent in New 
Jersey. 

Brown stain occurred in lettuce shipped in both 
the MA and NA veb?<les, JLowever, since nore MA 
vehicles than NA vo! ‘cles head CO, levels above 2 
percent at destination, more lettuce shipped in MLA 
vehicles had the disorder than lettnce shipped in 
NA vehicles. There does not appear to be a correla- 
tion bet ween the incidence of the disorder and in- 
ereasing concentration of CO, from 2.4 to &.S8 pcr- 
cent, although @etailed laboratory tests will be 
required to determine whether a correlation exists. 
Brown stain did not increase sigaifieantly during 
holding for 4 devs at 50° F, 

Tip burn was not influenced significantly by the 
transit atmosphere (table }). 

Russet spotting oceurred toa very limited extent 
only in three paired test shipments and only 16 
heads out ef S64 examinel bad suflicient russet 
spotting to he objectionable. Therefore, the-e data 
were not analyzed statistically, All of the heads 
With russet sp in the three ears 
With normal atmospheres: }.t percent of the heads 
were affected at arrival ond ti.) percent were af- 
fected after tday sat 50? Te, 

Nib discoloration was so rare that data for this 
disorder were not analyzed. There appeared to be 


wine oecurred 


“ 


* Barger, VW. R.. Harvey, J. Vi. Stewart, J. K.. 
M.S, and Liptom, Wl J. Califo nts A.nerague: VY 
Transit Halireoweenis on Mark? Cuatithu VS. Deg 
Market. Ree Rpt aves, 26 po. 1900. 


Ceoponis, 
eet of 
Agr. 
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RESEARCH REPOKT NO. 863, U.S. 


DEPARTMENT OF AGRICULTURE 
no difference in the occurrence of rib discoloration 
inthe MA and NA ears. 

Weight Joss from lettuce during transit averaged 
0.4 percent in both the MA vehicles and the NA 
vehicles. 


DISCUSSION 


Modified or controlled atmospheres with low 
oxygen levels have been shown to reduce the oc- 
currence of russet spotting of lettuce during trans- 
continental * or simulated transcontinental ship- 
ments.2 Not all lettuce is predisposed to this 
disorder. Reduction of russet spotting was almost 
the only improvement in lettuce quality attributa- 
bie to low-oxygen atmospheres in these previous 
tests. A subsequent series of shipping tesis ® with 
modified-atmosphere rail equipment indicated that 
slightly less decay deve’. d in lettuce shipped in 
low-oxygen vehicles ‘ in normal-atmosphere 
vehicles, Also, butt a oration at arrival was 
slightly Jess severe in i w-oxygen trailers. How- 
ever, transit tenperatui.s also averaged about 3° 
F. lower in the low-oxygen vehicles. Consequently, 
it is not. clear whether the improvement in quality 
was due to the lower temperatures, the lower oxy- 
gen levels, or a combination of these two factors. 

Although ruscet spotting was not prevalent 
enough in these tests to warrant statistical analyses, 
all lettuce affected with the disorder oceurred in 
the NA vehicles, a finding which agrees with those 
of cartier tests. One can assume, therefore, that the 
modified atmosphere system reported here would 
be effective in reducing russet spotting of lettuce 
predisposed to this disorder. 

In two of the paired vehicles >ink rib was sig- 
nificantly reduced in the MA vet.cles. No statisti- 
cally signifieant reduction in pink rib from modi- 
fied atmospheres h.s been observed previously, The 
effects of low-oxygen atmospheres en pink rib is 
not conclusive, therefore, and shouid be studied 
further. 

Test findings link CO, levels above 2 percent at 
destination with a letiuce disorder not previously 
reported in commercial shipments. We call this dis- 
order “brown stain.” Inan unpublished study con- 
ducted by J. IK. Stewart and M, Uota at the USDA 
laboratory in Fresno, Calif., as a result of the dis- 
covery of brown stain in the shipping tests con- 
ducted for this study, brown-stain lesions were pro- 
duced by high CO, levels similar to those observed 
in the shipping tesis. 


* See footnote 1%. 1. 
> Linton, W. dD. Market Quatitu and Rate of Respiration 
of Mead Lettuce Held in Low-Orvgen Atmospheres. U.S. 
Dept. Agr. Market. Kes, Rpt. 777. pp. illus, 1967. 

* Sew footnote 2, p. 1. 
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“ 
MARKET QUALITY RESEARCH DIVISION 
Agricultural Recearch Service. , ‘ 
u.5. Department of Agriculture ‘ 
} , : ‘ ac 
ilyattaville, Md. October 22, 1970 


For A.M. Relenne, Nov. 2, 1970 


Gains Reported in Efforta to Establish Causes of Lettuce Discace: ae 
A disorder of lettuce occasionally obaerved_in rail shipments, in which the leaves 
aevelop an unucual brown stain, has been duplicated in the laboratory by U.S. Department 
of Agriculture scientists seekins to pin down conditions causing the disease. 
The discoloration, observed by merket pathologists of USDA's Ag: icultural Researcr. 
Service, has been attributed to physical changes in leaf tiosue that are influenced dy 
cnvironmental conditions rather than bacterial or other discase ngento. Waren the var- 
ious transit and storage conditions that can induco the disorder are firmly establissed, 
scientists should then be ablo to develop cffective control measures. 
ARS horviculturist Joseph K. Stewart presented results of the lettuce experiments 
in o paper presented at the 67th annual meeting of the American Society for Horticulcural 
Science, Miami Bench, Fla., today (Nov. <,. Mr. Stewnrt and ARS horticul*vurist Masan: 
Vota obtained sanahiiee almost identical to the brown stain observed in rail shipments of 
lettuce by holding the heads in concentrations of carbun dioxide varyirg from <2 to +0 
percent, in experiments at tho U.S. Horticultural Field Station, Fresno, Calif. 
About 85 percent of the lettuce developed the disorder when the heads were held in 
an atmosphere containing 10 percent carbon dioxide. Severity of the disorder was aircest 
correspondingly less are the conceatr-tion of carton dioxide was reduced *o 5 or a rer- 
ecnt, Mr. Stewart reported. Disecoloratic” ‘s sot’ Always. immediately evident, he notes. 
¢ 
Delayed effects became apparent when le‘ :uce was toiken from a carbon dioxide atrosnnerc 
after 7° days expocurs at 38°r, Brown otainis: oe... more pronounced in a subsequent 
w4eday holding period at 50°r., in air, cimulati: tle or retail atorase concitior:. 
Lettuce Gecay, or Guch cisordero:as pink rib o:1 tipdurn, were not affected by tie 


experimental conditions under which the lattuce wis held. 


ae# 
| Fy EXHTMIT 63 (Hi, 


‘ RECEIVED — PACA 
UNITED STATES OF f)"=RICA = 
BLYORS THE SECRETARY OF AGRICULTURE 


| DEC24 1970 F 
.P,A.C.A. Docket Uo. * “Per a6ss 2 ergmene 
fott C ti ) =o ¢ 
Batircra Sottuee i*-rrers Coonerative 
ema eenearmon  g oe 
Vv. ) ANSWER 
Sait City Product Co. ) 


espondent 


Tue above-rcmed respondent, for answer to the comilaint in 
this proccouling states 3 


1. 


2. 


That cor>latnant ia a corporation whose post office address 
is P.O. vox 594%, Salinas, California 93901. 


That tho respondent is a cormoration whose post office address 
48 2100 Yark St. ,cyracuse,li.¥. 13208 and thst the respondent \ 
hag nover had @ P.O. Box Nunber at any time. 


Contrary to complainant's allezation in paragraph 8 of complaint, 
responuicnt hereby staves that subjeot car arrived at 2PM on 
Thursucy Lay 14, 1970, on echxiule, and following respondent's 
in3veci.on, A Goverment Insnsction was ordered cut was not 
oomple:cd until ths nornine of Friday May 15th; and further the 
retpondcnt never refused to ray complainant the acreed purchase 
price, <3 aise alicted in psracraph 8, but acted and remitted 

on the «avice of the broker, vao,respoudent belives, had been 

in comiuiication with the complainant, 


Contrar? to complainant's allezatiou on Page2of complaint, the 
normal inning time to the Uyracuse Market from West Coast points 
4s eighvna corning. 


Contrary to complainant's allecation on Page 2 of compiaint, 
product tas not in euttablo chirping condition when shipped 
from O-)4cornia accoraing cto diagnosis by Prof. Cnherf or 
Cornell Liiversity; gee broker's letter to complainant dated 
June 23, iy7d. 


Contrea>., to comolainant's alltevation also Page 2 of complaint 
Sespenicnt telieves and contends that food delivery was not 
raie bY commlaincat and that condition of produst:was not of 
the Gnicvcnsit risk nature, ict rather that the product was 
vnsuituste at the tice of Giuipment by complainant 


Dated thie (Ae day of New 1°70. 


" ra) : 7 
Me ie Cote, ea fo 
v2 
Sespcnuent  ~ 
if. P ek, ‘\ 
ee een 


gitie (licence f 
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p Ome: ) 
state og ted Jue 


*) : > i 
County o¢ CCM AKG 4 


V 
2 44 jy C / ih Ss 
GUILE COACH IH RE , being first duly sworn, says 
that he has reid the fo. .oiny answer and knows that the same is 
true, excens as to matters therein statei on information and 
belief, and es to ssh matters he believes to be true, and that 
he is duly euthorized to sign the answer. 


its oe 
2 ene ao , = a Pa2) 


C; iy / 
Subscribed and sworn to before me this /j day of /(¢2—_1970 


5S. 


a 


er Oe cai le y Fore oe 


FRANCIS W. NEUSER 
Notary Puviic in the State of New York 
Qualified in Cnon. Co. No. 54 2873458 
My Commission Expires Mar-b 30, 1971 
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UNITED STATES DEPARTHENT OF AGRICULTURE 
BEFORE THE SZCRETARY OF AGRICULTURE 


Salinas Lettuce Farmers ) PACA Docket No. 2-1977 

Cooperative, ) 

Complainant ) 

) 

Vv. ) 

) 

Sait City Produce Co., Inc., ) Decision and Order 
) 


Respondent 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 99a et seq.). A timely 
complaint was filed in which complainant seeks an «ward of reparation 
against respondent in the amount of $650 in connection with a 
transaction in interstate commerce involving a carload of lettuce. 


A copy of the report of investigation, together with a supplement 
thereto, was prepared by the Department and served upon cack of t 
parties. A copy of the formai complaint was served upon respondent, 
which filed an ansver thereto, in substance denying liability to 
complainant in connection with this transaction. 


Since the amount requested as demages in the formal complaint does 
not exceed $1,500, the shortened method of procedure prov’ded in 
section 17.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant. to this procedure, complainant filed an opening statement. 
Respondent was given the opportunity but did not file an answering 
statement. Neither party filed a brief. 

Findings of Fact 

1. Complainant, Salinas Lettuce Farmers Cooperative,is a 

corporation whose address is P. 0. Box 594, Salinas, california. 


2. Respondent, Salt. City Produce Co., Inc., is a cor oration 
3 =i J d 5) 


whese address is 2100 rark Street, Syracuse, New York. At the time 
of the transaction involved herein, respondent was licensed under the 


act. 


a 


i: 2-1977 


3. On May 6, 1970, in the course of interstate commerce, complain- 
ant sold to respondent one carload, or 1200 cartons, of California 
Iceberg lettuce, 2-dozen size, "Downtown" brand, U.S. No. 1 gerade, at 
an agreed price of $3.50 per carton, f.o.b. shipping point, Salinas, 
California, plus 257 per carton vacuum cocling charge. It was further 
agreed between the parties that respondent would be protected on this 


transaction against market decline at shipping point through May 8, 1970. 


lh. The contract set forth above was negotiated between the parties 
by 2 broker, J. F. McNulty, Inc., which issued a Standard Memorandum 
of Sale on May 6, 1970, setting forth the terms of said contract. 


5. On May 6, 1970, complainant shipped 1200 cartons of lettuce, 
2-dozen size, "Dormtowm" brand, from Salinés, California, to respondent 
at Syracuse, New York, in a mechanically refrigerated car, PFE 57688. 

A joint Federal-State inspection had been made of the lettuce in car PFE 
457688 on May 6 in Salinas, with the lot being certivied as U.S. No. 1 
grade, 89% hard and firm at that time. 


6. Car PFE 57688 arrived at contract destination, Syracuse, New York, 


at 2 p.m. on Thursday, May 14, 1970. Respondent examined the lettuce in 
the car that afternoon and requested a Federal inspection. The Fedoral 
inspection, made at 9:0 a.m. the following day, May 15, yielded the 
following results in relevant part: 


"Condition of equivment: Refrigeration motor running. An 


adjustable load divider in position approximately 7 feet from 
each side of door. 


"Products inspected: LETTUCE ... 'Downtown Brand' ... Applicant's 
cow t - 1200 cartons. 


"Condition of load: Through load. Between dividers 2 to 6 rows, 
7 and 8 layers, lengthwise and crosswise loading. 


0, 
"Temperature of product: At doorways: Top 38°F., bottom 39°F, 
"Quality: Clean, generally fairly well trimmed, head leaves good 
green color. Average 61% hard or firm, 17% fairly firm. Grade 


defects average 2, including 2% soft, remainder poorly trimmed. 


"Condition: ... Wrarxer leaves: No decay. Head leaves: Average 
1% damage by brown aiscoloration of midribs. Average 1% decay. 


"Grade: U.S. No. 1, 81% hard or firm. 


-2- 
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a > "Remarks: This inspection and certificate is restricted to the 
upper 3 layer cartons between dividers." 


7. On May 15, 1970, the broker prepared a "corrected invoice" 
addressed to respondent, reflecting a reduction in the f.c.b. contract 
price of $1.25 per carton, in accordance with the protection agreement 
which was a part of the contract of May 6. The total f.o.b. contract 
price, as adjusted, plus cooling charges, amounted to $3,000. 


~ 


\ 


8. At 10 a.m. on Monday, May 18, 1970, a second Federal inspection 
was made of the lettuce then remaining in car FFE 475688 at Syracuse. 
The results of that inspection, in relevant part, are as follows: 


"Condition of equipment: Refrigeration motor running. Adjustable 
Toad dividers in position approximately 7 feet from each side of 
door. 


"Products inspected: LETTUCE ... ‘Downtown Brand' ... Applicant's 
count - 700 cartons (See remarks). 


"Condition of load: Sar partly unloaded. Cartons removed from 
between dividers. Behind dividers 2 to 6 rows, 7 to 8 layers, 
lengthwise and crosswise loading. 


"Temperature of product: lst stack behind divider: Top,37°F. 
Bottom, 37°F. 


"Quality: Clean, generally fairiy well trimmed, head leaves good 
green color. Average 81% hard or firm, 17% fairly firm. Grade 
defects average 3%, including 2% soft, remainder poorly trimmed. 


"Condition: ... Wrapper leaves: No decay. Head leaves: Range 
from 5 to 1h heads per carton, average 37% damage and including 
15% serious damage by a reddish-brown blotch type discoloration 
affecting various sections of leaves. Average 1% decay. 


"Grade: Meets Quality Requirements but fails to grade U.S. No. l, 
Big hard or firm only account condition 


“Remarks: This inspection and certificate is restricted to the 
upper 4 1 layer cartons remaining in car behind load dividers. 
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9. Respondent complained to the broker and to complainant, 
respectively, in telegrams sent to each on May 20, 1970, as fcllows: 


To the broker: 


"PIEASE BE ADVISED THAT I INTEND TO HOLD YOU AND YOU® ORGANIZATION 
RESPONSIBLE FOR ANY LOSS INCURRED DUE TO YOUR FAILURE TO HANDLE 
PROMPTLY AND PROPERLY WITH THE SHIPPER PFiu 475685." 


To complainant: 


"HOLDING YOU AND BROKER RESPONSIBLE FOR ANY LOSS INCURRED 
PFE 75688." 


10. The total f.o.b. price of the lettuce involved herein, as 
adjusted, is $3,000, of which respondent has paid complainant #2,350. 


11. The formal complaint was filed on November 16, 1970, which 
was within 9 months after the alleged cause of ection herein accrued. 


Conclusion 


Respondent's acceptance of the lettuce involved nerein is not 
disputed. Accordingly, respondent is liable to complainant for the 
agreed contract price thereof, less provable damages sustained by 
respondent as the result of any breach of contract by complainant, and 
less any payment made by respondent to complainant in connection with 
this transaction. B. G. Anderson Cu., Inc. v._Comunale, 25 A.D. 228. 


Respondent, in substance, takes the position that the warranty of 
suitable shipping condition was breached by complainant, in that the 
lettuce shipped by complainant failed to conform to the good delivery 
standards for lettuce set forth in Section 6.Lh of the regulations 


(7 CFR 46.44). 1/ 


1/7 The good delivery standards for lettuce, 7 CFR 6.44, as applicable 
to the warranty of suitable shipping condition, provide in relevant part 
as follows: f 

"Unless otherwise agreed to between the contracting parties 'Good 
Delivery' in connection with f.o.b. contracts of purchase and sale means 


that the commodity meets the requirements of the contract at time of loading 


or sale and, if tne shipment is handled under normal transportation service 
and conditions, will meet the following additional requirements on delivery 


at the contract destination? 


~, 


~ 


~ 


As proof of the alleged breach by complainant, respondent relies upon the 
sults of the Federal inspection made of the 700 cartons of ‘lettuce 

remaining in the car at Syracuse on May 18, 7970, showing, as to condition, 

an average of 37% damage, including 15% serious damage, by a "reddish-browm 

blotch type discoloration affecting various sections of the leaves." It 

is respondent's contention that this percentage of condition defects is 

sufficient to establish that the lettuce was abnormally deteriorated 

at contract destination in Syracuse. 


It appears, from the evidence before us, that the shipment involved 
herein was handled under normal transportation service and conditions. 
Accordingly, wc conclude that the warranty of suitable shipping condition 
is applicable in this case. On the basis of the results of the Federal 

nspection made on May 15, 1970, of the 500 cartons of lettuce located 

in the doorway and between the dividers of car PFE 75688, it is obvious 
that the deterioration in this lot was not abnormal and represented good 
delivery as to this portion of the load. However, it is equall; obvious 
that the deterioration in the remaining 700 cartons located behind the 

two dividers in the car, as reflected in the Federal inspection of May 18, 
1970, was abnormal so that these two lots failed to conform to the good 
delivery standards for lettuce, in violation of the warranty o.' suitable 
shipping condition. In reaching this conclusion, we are aware that the 
results of the May 18 inspection were obtained some four days after arrival 
of the car in Syracuse. However, and in view of the extensive deterioration 
noted in the second inspection, we believe thai an carlier inspection of the 
two lots woula have shown abnormal deterioration as well, particularly in 
view of the near-optimum temperatures prevailing in the car during the perio 
May 15-May 18. 


Complainant suggests, however, that the deterioration found 
lettuce at Syracuse was not due to any defect in the produce at ship 
point, but was induced by the action on the lettuce of an overly-high 
concentration of carbon dioxide gas in this mechanically refrigerated 


‘car. Complainant argues that this was deterioration in transit, not 


caused by any fault of the shipper, which must be assumed by the receiver. 


(a) Lettuce: (1) If the contract specifies a U.S. grade, the lettuce 


may contain an average of nct more than 3 percent condition defects, 
including not more than 2 percent decay affecting any portion of the 
head exclusive of Ress aor leaves in excess of the destination toleranc 
provided for the applicable grade in the U.S. Standards for Grades of 
Lettuce. (For ex ireke. the U.S. No. 1 grade provides a 12 percent 
tolerance for damage at destination. If a lot contains 5 percent damage 
by permanent grade factors, 7% of the tolerance can be applied to damage 
by condition factors. The additional 3% Good Delivery tolerance 

allow 2 total of 10% damage by condition factors in this shipment at d 
nation. ). 


(2) 


se 


4 
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suffered by respondent as the result of any breach ot contract by complai 
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In support of this viewpoint, complainant points to the results cf the 

Feceral-State inspection made of ‘this lettuce at shipping point in Salinas 
on May 6, which resulted in the lettuce being cerified as U.S. No. 1 grade 
at thit time. In addition, complainant refers us to various publications | 


1 . _ ’ 
ana releases of the Department, wherein a defect of lettuce called "brown | 


stain" was said to have apparently been caused by a relatively high con- 
centration of carbon dioxide (10%) in the atmosphere. 


it is not immediately apparent that the condition defect noted in 
this carload of lettuce was orown stain. While it was so identified by 
M. J. Ceponis, Research Plant Pathologist for the Department at Belle 
Mead, New Jersey, from samples submitted to him, Dr. Arden F. Sherf, 
Professor of Plant Pathology ~t Cornell University, Ithaca, New York, 
examined other samples from this load and diagnosed the defect as being 
Russet spot. But even assuming that the condition aefect present in this 
load was "brown stain", a review of the literature released by the Department 
reveals that the cause of this disorder is not definitely known, and is 
attributed to excessive carbon dioxide in the atmosphere only as a theory 
having some support from laboratory test results. In this connection, it 
must be noted that there is nothing in the record before us to establish 
that there was an excessive level of carbon dioxide present in car PFE 
175688 during transit. In f -t, there is nothing to establish that this 
load, handled as it was under normal transportation servrice and conditions, 
would have had any nigher or lower concentration of carodon dioxide in 
wransit than any other shipment of lettuce under the conditicns present here. 
Accordingly, we cannot find support for complainant's position in the 
record before us. 


As already noted earlier in these conclusions, respondent's acceptance 
of the lettuce rendered it liable to complainant for the adjusted f.o.b. 
contract price of the lettuce, less any amount paid to respondent by 
complainant in connection with this transaction, and less provable damages. 
n 


aut 
laN Te 


The adjusted f.o.b. contract price of the lettuce is $3 ,C00, of which 
respondent has paid complainant $2,350. As to the damages resulting from 
the breach of the warranty of suitable shipping condition by complainant 
(which breach has already Leen established), we find the broker placing 
respondent's loss at a figure in excess of $1,300 (Report of investigation, 
Exhibit No. 5). 


“66 
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Pl Respondent's claim for demages of only one ‘ialf of this amount, or $650, 
seems thus to be supported not only by the broker but by the scope of the 
deterioration noted in the inspection of May 18. Accordingly, we conclude 
that respondent was damaged at least in the amount claimed as reparation 

. by complainant in this proceeding, or $650, so that the complaint is thus 
offset and should be dismissed. 


i 


Order 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Done at Washington, D. C. 


AUG 1 9 497] 
THOMAS J, FLAVIN 


Judicial Officer 
Office of the Secretary 
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UNITED STATTS CF AMTRICA f SEkg~ oe 
STOLE THE SECACTARY OF AGRICULTURE { 22_..., 
i] os vA je * 
PACA, DOSMET NO, 2-1977 a 
SALTSSS USSr SS FARTS COOPERATIVE, a anata es 


COMPLAINANT, 


Se Sree 9oe" Se OR. a seca tele ck gaberores 


) 
) 
vs. ) PETITIOW FOR RECONSIDERATION 
) 
) 
) 
) 


yf | yeh bar me » a 


THIS SOTITION Fur WOCONSIDIAATICON 18 MADE 5bY THE COMPLAINANT WHO EZLIEVES 
TOAT IT BSS TEN AGGRILCVID BY REASON OF TEE DECISION AND GarZ=R TATED AUGUST 19, 


1971. TRE MINTS WHICH Wn BELIEVE HAVES NOT BEEN PULLY RECOGNIZED AND CONSIDERED 


PAGE 5 FARAGRATH 2 UNDER CONCLUSIONS, IT 1S STATED THE CAR WAS HaNDLLED 
UNDED NOME”. TALNSPORIATIC: SERVICES AND CONDITICIS. THIS IS NOT A FACT SFYCB 
TEE FENISHACLE TARIFF CALLS TOR DELIVERY TO SYRACUSE FROM SALINAS, CALIFCANIA 
OW Td5 TH SISTUING. IT YOULD THEREFORE APYESAR CIVICUS TRAT AN ARRIVAL AT 2:00 
P.M. ON THE ETH PAY FOR TLE MARKET ON THE OTF DAY WITLD CONSTITUTE A DELAY IN 
TPANSIT OF T-) SAYS THERIZY VOIDING THE COOD DELIVERY STANDARDS. THB OFfICIAL 
CUIDE OF TES PAILROAD LATED APPIL 1, 1971, SPECIFICALLY SaOWS THE SCHEDILE 
TO CALL FOR fin MOAAING CELIVEZY TO 2OSTON AT 3:CO A.M. IT IS THEREFORE OSVIOUS 
TEAT A CAR DCILiIVIRZD TO CulCAGS ON GUE 5TR NORNIS if ACCORDAGCZ WITH CUAKANTEED 
SCUEDJLES SIVLO ARRIVE AT SYRACISE, NOV? YORK AT 6:09 A.M. OW Tid 7TH NORIINC. 
THE TARIFF FUSTEER SHOWS Tit CARS WILL DE AVAILUALL2 ON TIAM TRACK 5:00 A.M. 
SRD MORNING Fad CHICASO LTD BOSTCN AND ALL OTUCR EASTERN TERLNALS ON Taz 
2ND MORNING. 

TOE SisTLOVT TuAl Tus “NEAR-OPTIUif* TEMPCRATURES PREVAILED IN THe 
PERIOD OF MAY 15 TO MAY 13, 1970, CAI] CNLT G2 PURD CONJUNCTURE AS THERE IS 
ONLY EVIDINSE CF TEMPERATIRES AT 8:40 A.M. MAY 15 AND ACA\IN AT 19:09 A.H. 
MAY 18. KEITicCR COMPLAT:AND NOR RFOPONTONT BAS ANY RNOWLEDSE AS TO TEE TCNTIR- 
éTIEUS OTT TIAN TRISE “9 HORS AND NAYES. CONVLAINANT DOLS NOT KNOW ROW 
LENS GUE LUT. Co VAS EXPOUND WITHOJT RUSRIGERATION CN TRE 14TH, ISTH. 15TE, 


171n, OR LETH. W2 MOU BY RESPOTLUNT'S OWN ADMIESION TTAT THS CAR DOORS 


PAGE 1. be ae 
[20] 


WERE OFZ ON MAY 14, 15 AND 16. GOVERMIC {TT INSPCCTION ON MAY 15 AT 8:40 A.i!., 
EXHI“IT 2. 3, PACS A TO Tee REPORT OF INVESTIGATION, SPECIFICALLY SHOWS TuAT 
THS LEYITICE GRADTD U.S.P1 O8 MAY LS, THI DATS APT42 Tie CAR WAS DUS FOR AR’ TVAL 
AND INZPSCTICN OM Y4¥ 18 AT 19:09 AWM. *CULD_ APPEAR TO BE SO VERY REMOTE Ii TIME 
AS TO BZ CS XO VALU WRATSCHVES IN ESTABLISLING A BASIS YOR BREACH OF CONTRACT 
OR EANACES RESGLTISS THERES:I4.  . , eae Bie nk Val tee 
PASE 6 PAPAGRAPA 2, AGAIN WE TAKE CXCEPYION TO THE JUDICIAI. OFFICIKS 
STATEMENY THAT TLE CAR WAS EANOLED UNDER NCPMAL TRANSPORTATION SERVICES AD 
CONDIYICNS FOR Tit SAP REZASUNS G20 FORL LN THR APVE. 
PAGE 6 PAFAGRATA 3 C¥ TLE CONCLUSICii EASES TOSMONDENT’S ALLEGED DAMAGES 
OM A TOTALLY SNSUZSCRTED AND UNVORIFIED STATEMENT OF THE BROKER, WaEREIN 72 STATED, 
“TBE car LOST OVER $1,3C0.00." SEZ EXHIDIf 3 PAGE 6 CY TEE REDORT OF IhVUSiI- 
GATION. ri eer ok Stal 
ON PAGR 7, ASAIN TH CONCLUSIONS, GASZD ON THE TOTALLY UueuPPORTED WZARSAT 
OF T2E EXOKE2. W N FIND KO MENTION AT ANZ PLACZ IN THE ENTIRG PROCEEDIVSS 
WHEREIN THZ RZSPONDEIE CLAINS TO HAVE BEEN DAMAGED IN ANY AMOUNT OTHSR TRAY 
RESZONDZNI'S LETTZ2 C? AUGUST 14, 197C, EXAIBIT 3 PAGE 2 OF TH2 PEYORT CF I'l~ 
VESTIGATICN, WEZREIN HE STATES "IT WAS AT TAE SUCScSTION OF THS DROKEA THAT I 
WITHRELD ToZ $650.00 WHEN REMITTING.” ALL TXIS WOULD ONLY LEAD A REASOMABLE 
MAN TO ASSUME TEAD YEH BRIZER Od RIS OWN VOLITION WAS ATTEMPTING TO ESTASLISS 
A BASZ FOR DAMACSS WIISUST AY SUPPORTING LVIPENCE. 
WZ TIDSREFORED FESPLCTFULLY SUGCEST i/.AT A DECISIUN BASED CN Tiz BRoxza's 
TEMENT WITHOUT SUPPORTING EVIDENCE BY 222 RESTCNDDIT WHS ALLEGCELY LOST Morey 
ON TULS TRVISACTION SHOULD NUT BE CONSIDED AND TUE DECISION 15 Is ERROR IN 
TEAL ROSSLCY. 
WE TAGREFORZ KESSTCTFULLY REQUZST TAAT THIS CaDER BS FESCINDED IN LICHT 
OF THE DVIDINCE TULA TEAM YH2 BAOKER'S wNsU2PORTIO STATEMENT AUD AN CRDSR 
BE ISSUID IN ACCORSANCE WITL LOVG ZSTABLIC.ED PRECITDMS. SEE 23 AD 1128, CONS 
& SCALISZ V3. A. J. PRODUCE CD.; 23 AD E52, MUTUAL VEGTTABLE SALFS VS. J. A. 
MORGAN FLGDuce, 1:5., WUENEUG TT LS STATID 24 FOURS OSLAY WOITS TE 00D DE- 
LIVZRY Sz*NOARDS IN LETTUCE; 24 AD $03; 24 AD 1553; 24 AD 358; AND 26 4D 928. 
SALIA\S LETTUGZ FARHERS COSTERATIV. 
COMPLAINANT 
(21) 


LAW UTIVE Val. PAZSIDENT, CENESAL MALAGES 
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f ia 
Bb \ 
LELAND F. RIANDA, BEING FINST CULY Si CRN, SAYS TiAT HE BAS EOAD Tak 
¥ PIRISOING PLTITION FOR RECONSIDERATION AND KIDW3 TES CC. ISNTS TEERIO? AND THAT | 
2 g Tas SAME 15 URVE, EXCE?T AS TO MATTZRS TEOREIN STATED ON INFORMATION AND BELIC?, 
AND AS TO SJCH MATTERS HZ BELIEVES If TO SE TAJE AND THAT EE 18 DULY AUTHORIZED 3 
E TO SIGQ Tim FPSOSITION FOR PECONSIDEZATICN ON ECEALY OF Tic COMPLAINAUT. 
£2 
SUBSCRIBED AND SwONN TO BEFORE i:B THIS Ac A DAY C hetinde, i¢71 
| | és 
reer Buk _— | 
2 HA NOTARY PUSLIC 
OFFICIAL SEAL 
€ >» JUNE H. HOWE 
: NOTARY P ct C - CALIFORNIA 
' DTERZY CSsnty 
My Cominissior Expires Anri! 11, 1974 
bs ish eek ial 
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UNITED STATES DEPARTMENT OF ACRICULiURE 
BEIOP ~ ~~ SECRETARY OF AGRICULTUKE 


Salinas Lettuce Farmers PACA Docket No. 2-1977 
Cooperative, 


Cemplainant 


. 
+ 


| 
3 


Ve 


Salt City Prodice Co., Inc., 
Res pondent 


Order on Reconsideration 


) 
) 
) 
) 
) 
) 
) 
) 


This is a reparation proceeding under tte Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. «99a et sea.). On August 
19, 1971, an order was issued dismissing the complaint, with a copy 
thereof being served upon complainant on Augist 23, 1971. On September 
1), 1971, a stéy order was issued, staying te order of August 19 until 
the issuance of a further order in the case, and giving complainant 
until Septenber 27, 1971, within which to file a petition fer recon- 
sideration of the order of August 19, 1971. 


Complainart filed its petition on Septe ber 27, 1971. In the petiticn 
complainant ccr tends that our order of Augus: 19, 1971, is in error in 
several resnects, including our finding that the lettuce invclved herein 
was handled uncer normal transportation serv ce and cor ‘itions. Complain: nt 
states in its :etition that there was a two-iay delay in transit in J 
connection with this shipment, so that the god delivery standards for 
lettuce, upon vhich we relied in ou order o* August 18, are inapplicable. 


From our 1eview of the record, it has nt been established that this 
carload of letiuce was delayed in transit. hile complainant in its 
petiticn cites us to the "official guide of she railroad dated bpeil 1, 1$71" 
as showing thai t’‘s shinment cid not cedhere to the applicable scheduies 
published therein, such citation is of littl: value since the "guide" was 


never offered in evidence. Put even assumin; that 4 two-day delay in trarsit 
had been estzilished by complainant in coim:ction with the movement of this 
ne 


load, we do not think that this would have b:en a material factor in t! 
progression of ths reddish-brown discoloration found in the lettuce at 
destination. in fact, complainant's om evilence, Exhibit No. 6-A to the 
formal corplai:t (this being a summary of th: results of certain research 
done by the D2}ertment in connection with th: problem of bro:m stain in 
lettuce) supers ts our view, noting that "Bre ig stain [does] not increase 
significantly curing holding for days at 5) F." Since the time the 
Departmert allscated to this test was double that involved in the alleged 
delay in trojs-t, and since the test lot of .ettuce was held at 

mese than UO°P, above emer recorded in the Load involved in this cas?, w? 
conclude that the best findings are sufficiert to be cecasive of thie issue 
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raised in the petition. 


Upon recorsideration of the order of August 19, 1971, we find 
that all the m’tters sct forth in complainant's petition: were thoroughly 
analyzed and considered at the time of the issuance of such order. 
In our opinion the order is Supported by the evidence and by the law 
applicable thereto. Accordingly, comp}.ainan;'s petition is dismissed 
without prior service upon respondent and th: order of August 19, 1971, 
dismissing the complaint, is hereby reinstat:2d. . 
Copies of this ord .» shall be served upon the parties 


~we 


Done at Washington, D. C. 


OCT 19 1971 
FHONMAS J. FLAVIN 


Judicial Officer 
Office of the Secretary 
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PLEASE TAKE NO' ICE that SALINAS LETTUCE 


FARMERS COOPERATIVE, a California corporation hereby appeals 
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to th 1ited St s District Court for the Northern D° strict 

of New Yor!: from the reparat order in the above entitl 


matter originally issued by the Secretary of Agriculture of 
gust 19, 1971, and recorded on Octuber 


19. 1971, in the proceedings anstituteda bei re tne Secretaxg 
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4 the United States on Auc 


[Petition of Plaintiff on Appeal] 


Your petitioner, SALINAS LETTUCE TARMERS 


COOPERATIVE, respectfully represents to the Court that it was 
the c lainant in a complaint fiied before tke Secr2tari 
oz Agriculture of the United States in accorcance with the 


provisions of the Perishable Acricultural Commodities Act 
of 1930 as amended (7 U.S.C. 499a, et seq.); that an answer 
to the complaint was filed, in substance denying liability 


as claimed in the comsclaint; that the proceedings were nada 


upon the said complaint and answer before the Secretary 
of Agriculture, and the Secretary made certain findings in 


favor of the defendant and acainst the plaintiff, all of 


which eppear more fully by the originals or cepies which will 


he Tile x tne Secreta: Of Agrici ire in accordance with 
the asc: Le Le 

’ 7 = = * ~ ce o = 4 *” 

Tne original findinys cr Litt, conciusio0ns 


| a 


and order were handed Gown on Aucust 19, 1971, to which a 


- _— TT e+ . > ~ +4 al . eh ; oa oes 
econsideration was Filed and which petition 


1) 
ca 
ct 
ry 
4 
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automatienlly steved the suid order of August 19, 1971. 


The Secretary thereafter on October 19, SS ie a 


dismissed the vetition for reconsideration and reinstated 


the order of August 19, 1971, dismissing the complaint of 


plaintiff against defendant. 


Your petitioner pelieves and therefore avers 


that the findings of ract and the order made by the Secretary 


of Agriculture were in error and assians the following reasons: { 


« 


1. The findings of fact and order are contrarv 


to the law. 


3. The Secretary improperly fcund that the 
warranty cf suitable shipping condition was breached by plaincs 


in tuat the lettuce shipped by plaintiff failed to conform to 


the good delivery standards for lettuce. 


4 The Secretary improperly found that the 
shipment of lettuce was handled under normal transnortation 


service and conditions 


5. The Secretary improperly found that the 
damages resulting from the breach of warranty of suitable 


shipping condition by plaintifi amounted to $1,300.00. 


M4 ate, Be 4 ~ dye ary lace +} = AYaAr Art =~ 
ene Concesusions arawn Sy tne secre r\ 


erroneous ii law ‘1d in fact. 
WHEREFORE, the plaintiff requests that: 


1. That the petition stand as its ar 
the order entered by the Secretary of Agriculture and that the 


Plaintiff have a trial de novo of all causes and issues involved 


in this case. 
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record be 


Upon a trial 


vlaintiff£ sustained 
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thes Court immediately 
is petition to the Secretary of Agriculture 


certified at once to this Court. 


wo of this causé¢é, 


and the findings and 01 


1971. 


FARMERS COOPERATIVE 


[Summary Judgment Motion] 
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plaintiff's favor uoon the whole case or for the relief asked for 
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[ STIPULATION ] 


rt, 


LATION to waive trial and for dctermination 


of Appeal upon an agreed Statement of Facts,made this 2nd day 
or j p ROTA 

WHEREAS, plaintiff nas appealed trom au reparation 
order made by the Office of the Secretary oi Agriculture cn 


July 1, 1971, and from a further order denying its application 


for reconsideration, made October 19, 1971, and 


WHERZCAS, the parties have agreed that this matter 
be properly decided in this Court, without trial, under an 


agreed statement of facts, 


T= TS SOIPCLATCO AND AGRELE vy and between the 
parties ana : va ‘ She C GCkLOV2 
constituces tne facts upon whicn this Court is requested % 

2c Enis 2 al and pass ju ent 

I All of the Findings of Facts made by the 

ea aes ei ag OL F ie adie cU pes = Seerstary of Acricult 
in tne < Sr apvcaled trom, dated. July 1, i97l, are accept 
by the parties, in full. For the convenience et this Cours 
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ot 


the Findings of Fact are repeated and set forth in full, herein, 


as follows: 
"FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, 
is a corporation whose address is P.O. Box 594, Salinas, 


California. 


2. Respondent, Salt City Produce Co., is a 
corporation whose address is 2100 Park Street, Syracuse, New 
York. At the time of the transaction involved here respondent 


was licensed under the act. 


3. On May 6, 1970, in the course of interstate 


SS 
eS SS — 


conmerce, complainant scld to respondent one carload, or 


1200.cartons, of California Iceberg lettuce, 2-dozen size, 
"Downtown" brand, U.S. No. 1 grade, at an agreed price of if 
$3.57 per carton, f.o.b. shipping point, Saiinas, California, 


plus 25¢ vacuum cooling charge. It was further agreed between 


the parties that respondent would be protected on this trans- 


action against market decline at shipping point through 


May 8, 1970. 


4. The coniract set fortn ahove was nesogiated { 


between the parties by a broker, J. F. McNulty, Inc., which 


SSucd a Stancard Memorandum of Sale on May 6, 1970, setting 


w 


2- On Nay 6, 1970, complainant shipped 1200 cartons 


| 
froth the terms of said contract. 
of lettuce, 2-dozen size, "Downtown" brand, from Salinas, | 


California, to respondent at Syracuse, New York, in a mechanically : 


refrigerated car, PFE 457688. A joint Federal-State inspection 

had been made of the lettuce in car PFE 457688 on May 6 in * 
oe 
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Salinas, with the lot being certified as U. S. No. l grade, 


89% hard and firm at that time. 


6. Car PFE 457688 arrived at contract destination, 
Syracuse, New York, at 2 p.m. on Thursday, May 14, 1970. 
Respondent examined the lettuce in the car that afternoon and 
requested a Federal inspection. ‘The federal inspection, 

made at 9:40 a.m. the following day, May 15, yielded the 


following results in relevant part: | 


"Condition of ecauioment: Refrigeration motor 
running. an adjustable load divider in position 


approximately 7 feet from each side of door. 


“Products inspected: LETTUCE ... . ‘Downtown 


Brand' . . . Applicant's count - 1290 cartons. 


"Condition of load: Through load. Between 
dividers 2 to 6 rows, 7 and 8 layers, length- 


wise and crosswise loading. 


"Temperature of product: At doorways: op 38°F., 


bottom 39°b. 


"Quality: Clean, generally fairly well trimmed, | 
heau isaves good green color. averaGe 81% hara 
| 
Or iirm, 17% fairly firm. Grade defects } 
| 
average 4%, including 2% soft, remainder poorly 


trimmed. 


“Condition= <:..\: Wreoper leaves: No decay. Head 
leaves: Averace ii Gamage by brown discoloration 


if midribs. Average 13 decay. 


“Grade: U.S. No. l, 8% bara or firm. 


ot 


Pree we ww 


a] 


tl 


restricted to the upper 3 layer cartons between 


dividers.” 


"Remarks: This inspection and certificate is 

7. On May 15, 1970, the broker prepared a seeerch 
invoice" addressed to respondent, reflecting a reduction in the 

£.0.b. Contract price of $1.25 per carton, in accordance with | 

re 

the protection agreement which was part of the contract of | 

May 6. The total f.0.b. contract price, as adjusted, plus | 

cooling cnarges, amounted to $3,000. | 

8. At 10 a.m. on Morday, May 18, 1970, a second 

! 

| 

' 


Federal inspection was made of the lettuce then remaining in 


yracuse. The results of that inspection, 


' 
in relevant part, are as foilows: 
“Condition %f eauipment: Refrigeration motor 


running. Adjustable load dividers in position 


approximately 7 feet from each side of door. 


"Products inspected: LETTUCE . .. 'Downtown 


Brand’ . . . Applicant's count - 700 cartons | 
(See remarks). 


“ - + — Se — - - SA 
Corsition of lIo3a3g Car partly unloaded. 
ie a los | 
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Cartons renove trom between Gadividers. Bening 


dividers 2 to 6 rows, 7 to 8 layers, lengthwisc 


and crosswise loadins. 


emperature of vrocuct: +St stack bchnind 
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“Quality: Clean, generally fairly well trimmed, 


head leaves good green color. Average 812% hari: 


or firm, 
| average 


17% faicly fir 


3%, 
poorly trimmed. 
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ll. The formal complaint was filed on November 16, 


action herein accrucd." 


II. Car No. PFE 457688 arrived in Syracuse on 


Thursday afternoon, May 14, 1970, at 2:00 F.M. 


y 


1970, which was within 9 months after the alleged cause of 


| III. Normal transportation time from Salinas, 


}Calirornia, to Syracuse, New York, is "seventh morning delivery”. 


ae morning delivery" means in time for the market of the 
seventh morning after departure from Salinas, California. 


The Svracuse, New York, market opens for sales at 6:00 A.M. 


: IV. The suoject car was opened by the defendant 


= 
7. 


wrsday atternoon, a 


we ee ee 


Visually inspected by Dominick Schiano, president of the defendant 


corporation at such time. 


vs On Thursday afternoon, May 14, 1970, defendant 


i 
' 
ter arrival, and the contents were | 
} 
} 
removed 100 cartons of the lettuce from the railroad car to 


Sales, and facilitating a United States Department of Agriculture 


inspection. 


his store, avout 100 yards away, for the purpose cf making 


car, on Friday, May 15, 1970, at 8:40 A.M., prior to which time 


100 certons of lettuce nhac been removed from the car. 


VII. Defendant again had the lettuce inspected b~ 


} 
the United States Departincent ef Agriculture, in the railroad i 
car, on May 18, 1970, at 10:00 A.M., by which time 500 cartons | | 


of lettuce had been removed for sale. This was not an appeal 


inspection; nor was an appeal inspection cver ordered. 
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{ ORDER ] 


The plaintiff having moved for summary judgment herein, 
upon all of the proceedings had, it is : 


ORDERED, that the plaintiff's motion for summary judgment 


. 4 }~ - we : > cad =~ 
and they hereby are adopted as the iindings of la&e OF Gass 
- 4 -. 
court; and it is surtner 
BAS et) Hhnne 4 ; - 3 + 
QRDE 2 udement be entered herein in favor of the 


of Agriculture, and the said decision of the Secretary of 


Agriculture be and the same hereby is 
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titited stiles s7-virtet. Cx. ‘ 
FOR THE 


NORTHERN DISTRICT OF NEW YORK 


Civil ACTION FILE NO 71-CV-525 


JUDGMENT 


SALT CITY PRODUCE CO., INC., 


This action « 


(heard) gnd a 


It is Ordered 


Dated at 


of Deceuber 


| 
vs. f 
| 


Derendant 


e on for trict (hearing) before the Court, Honorabl Edmuad Port 
, United s District Judge, presiding, and the issues having beer ily sogax 
on hav n duly r l 


judgment defendants, tfirming d i n 
and ordez of Acriculture, and 


Utica, New York , this 27th day 


ties a 
» 4974 


‘ 


Yl HE. 


; of Courtp~% 
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NOTICE OF APPEAL 
TO 
UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


NOTICE is hereby given that SALINAS LETTUCE FARMERS 
COOPERATIVE, the plaintiff above named, hereby appeals to 
the United States Court of Appeals for the Second Circuit 
from the order and judgment denying the plaintiff's motion 
for summary judgment, and directing judgment to be en -2red 
in favor of the defendant affirming the decision and order of 


the Secretary of Agriculture entered December 27, 1974. 


UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 


|| SALINAS LETTUCE FARMERS COOPERATIVE, 


| 


Appellant, : 
Vv. : Docket No. 75-7160 
sant CITY PRODUCE CO., INC., : 
Appellee. : 


it 


CERTIFICATE OF SERVICE 


I, Edgar T. Bellinger, hereby certify that I mailed, postage 
||prepaid, a copy of the Juint Appendix and Brief for Appellant to 
|| Thomas F. Pasqua, Esquire, 1010 Hill Building, Syracuse, New York 


||13202, attorney for appellee Salt City Produce Co., Inc., this 
| WY aay of June, i975. 


Pope i lard & Loos 

760 Brawner Building 

888 Seventeenth Street, NW., 

Washington, D. C. 20006 
(295-8600) 


; 

| 

corneys for Appellant 

Salinas Lettuce Farmers Cooperativ 
| 

} 
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